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The Golden Cage: How Immigration Law Turns
Foreign Women into Involuntary Housewives
MagdalenaBragunt

I. INTRODUCTION

Imagine that you are moving to a foreign country with your spouse.
After you arrive, it turns out that your immigration status makes you ineligible for a work permit, and as a consequence, you cannot get a credit
card, or open a bank account, or rent an apartment, or take a student loan,
or get a safety deposit box, or do countless other things that make it possible to function in modem American society. Imagine that five years
later you are still waiting for your employment authorization, and you
can only hope that your spouse will be kind enough to keep providing
food and shelter to you, as you are not allowed to provide it yourself.
Welcome to my world.
Like hundreds of thousands of other women, I came to the United
States as a spouse of a foreign professional and immediately became
trapped by a law prohibiting individuals like me from working. Although
I didn't know it then, a single-sentence regulation1 would completely

J.D. candidate, Seattle University School of Law, 2008; B.S., European Studies, Poznan School of
Banking, Poznan, Poland, 2001. 1dedicate this Comment to my loving husband, Lukasz Gwozdz, for
his endless patience, undying support and enduring faith in me. I also wish to thank my parents,
Barbara and Jan Bragun, for teaching me English as a second language when I was a child-without
my parents' efforts and encouragement, I would not be able to advocate today on behalf of others in
a foreign language. Finally, I would like to thank my colleagues at the Seattle University Law Review, particularly Stacey Scriven Bernstein and Laura Edwards' editing team, for their thoughtful
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1.As will be explained in Part Il.B, spouses of foreign professionals who come to the United
States to work temporarily are subject to the following regulation: "Neither the spouse nor a child of
the beneficiary may accept employment unless he or she is the beneficiary of an approved petition
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strip me of my independence for years to come. The current law differentiates greatly between the rights of foreign professionals, 2 who hold H
visas, and the rights of their spouses, who hold H-4 visas. 3 Even though
the foreign professionals and the spouses are both granted legal immigration status by the government, only the professional spouses enjoy the
right to lawful employment. This, in turn, enables the professional
spouses to obtain social security coverage, bank accounts, credit history,
and other privileges, while their wives -treated by law as dependentsare denied the right to work and consequently deprived of the ability to
function in society. Thus, thousands of women5 are turned into involuntary housewives every year, often without knowing that their fate is
sealed for an indefinite number of years.
Being unable to work makes America seem like a golden cage:
even though you live in a country of opportunities, most of them are beyond your reach. Like a bird in a cage, you are allowed to stay in the
United States but cannot do much more than that. The consequences of
such circumstances are often tragic because many men abuse the power
given to them by the law: some women get only weekly allowances for
food; others are forbidden from calling their families or taking English
classes; and still others become victims of domestic violence. 6 Depending on their husbands for absolutely everything, including the right to
remain in the United States, many women are forced to stay in marriages
they desperately need to escape. 7 This problem is not marginal--every
year, approximately 70,000 8newcomers become trapped in their golden
cages under the current law.
I speak for thousands of women who have no voice due to their political nonexistence and their consequent inability to ask for what is considered a basic human right-the right to be self-sufficient, otherwise

filed in his or her behalf and has been granted a nonimmigrant classification authorizing his or her
employment." 8 C.F.R. § 214.2(h)(9)(iv) (2006).
2. The term "foreign professionals" is used in this Comment as a proxy for professionals in HIB classification. See infra Part IIlA.
3. See discussion infra Part IlI.A-B.
4. The class of H-4 visa holders does not consist of women exclusively, but it is so common for
wives, rather than husbands, to follow their spouses to the United States that the H-4 status has been
informally called the "Involuntary Housewife Status." Although this Comment focuses on women
who hold H-4 visas, most of the arguments for enabling H-4 holders to work apply equally to dependent wives and dependent husbands.
5. THE VISA OFFICE, U.S. DEP'T OF STATE, REPORT OF THE VISA OFFICE 2005 tbl. XVI(B)
(2005), available at http://travel.state.gov/pdf/FY05tableXVIb.pdf (showing that a total of 398,375
H-4 visas were issued in 2001-2005, which on average is over 70,000 per year).
6. See discussion infra Parts IllB, IV.A. But see infra note 98.
7. See discussion infra Part IV.A.
8. U.S. DEP'T OF STATE, supranote 5.
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known as the right to work. 9 I will argue that for equitable, as well as
economic reasons, spouses of foreign professionals should be allowed to
accept employment when they arrive in the United States.
This Comment begins with a presentation of the general principles
of immigration law, introducing the reader to concepts such as immigrant
and nonimmigrant status, derivative status, and adjustment of status. Part
III offers a more detailed presentation of the H status, emphasizing H-I B
classification and describing specific regulations that are pertinent to the
subsequent discussion of the spousal employment authorization problem.
Part IV presents five arguments why spouses of foreign professionals
should be allowed to work, considering issues such as spousal dependency, equal treatment, the competitiveness of the United States in the
global search for talent, and tax benefits.
II. GENERAL IMMIGRATION RULES GOVERNING H VISA HOLDERS
This Part discusses selected immigration law concepts and provides
background information about the immigration status of foreigners who
hold H visas. First, it presents basic information about the overall structure of immigration law. Then, it introduces the most important differences between immigrant and nonimmigrant status and considers certain
restrictions imposed on nonimmigrants, using H visa status as an example. Finally, it discusses the derivative nature of H-4 status and presents
the issues related to adjustment of status to Legal Permanent Resident.
A. Sources of Law Governing H Visa Holders
The primary source of immigration law is the Immigration and Nationality Act of 1952 (INA), which is codified mainly in Title 8 of the
U.S. Code.' 0 INA is implemented through numerous regulations compiled in the Code of Federal Regulations, which constitutes the second
major source of immigration law." t The third source of law consists of

9. Universal Declaration of Human Rights, G.A. Res. 217A, art. 23(1), U.N. GAOR,
3d Sess., 1st plen. mtg., U.N. Doc. A/810 (Dec.
10, 1948), available at
http://www.un.org/Overview/rights.html.
10. 1 AUSTIN T. FRAGOMEN ET AL., IMMIGRATION LAW AND BUSINESS § 1:3 (2006). Statutes
regulating immigration can also be found in Titles 2 (Congress), 6 (Domestic Security), 7 (Agriculture), 18 (Crimes and Criminal Procedure), 20 (Education), 22 (Foreign Relations and Intercourse),
28 (Judicial Process), 29 (Labor), 42 (Public Health and Welfare), and 50 (War and National Defense) of the U.S. Code. DEBORAH J.NOTKIN, IMMIGRATION LAW RESOURCES 5 (2006).
11. While the majority of immigration regulations can be found in Title 8 of the Code of Federal Regulations, regulations pertinent to immigration law can also be found in Titles II (Federal
Elections), 14 (Aeronautics and Space), 22 (Foreign Relations), 28 (Judicial Administration), 29
(Labor), 33 (Navigation and Navigable Waters), 42 (Public Health), 46 (Shipping), and 47 (Telecommunications). NOTKIN, supra note 10.
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judicial and administrative decisions, which often help to clarify the
meaning of the regulations. 12
In analyzing the employment problems faced by H-4 visa holders,
this Comment will focus on the first two sources of law, namely, the
statutes and regulations. While case law is usually crucial in interpreting
immigration regulations, 13 it is unlikely to play a part in solving the H-4
employment prohibition problem because there is no case law that deals
directly or indirectly with this particular employment prohibition. In this
situation, the regulation at hand is not likely to be judicially modified for
two reasons. First, any challenge as to the meaning of the regulation
would likely be summarily dismissed because the language of the regulation is clear and its meaning is practically undisputable: "Neither the
spouse nor a child of the beneficiary may accept employment unless he
or she is the beneficiary of an approved petition filed in his or her behalf
and has been granted a nonimmigrant classification authorizing his or her
employment."' 4 In other words, unless an H-4 holder obtains her own
employment visa, she is not allowed to work. 15 Even if a suit challenging
the validity of this regulation reached the court, granting employment
rights to dependent spouses would require a judge to completely contradict the language of the Code, 16 which would virtually guarantee a reversal on appeal. 17 Second, Congress has demonstrated recently that it is the
legislature'sprerogative to rewrite regulations prohibiting nonimmigrant
employment.'8 Specifically, in 2002, Congress enacted a statute that directly repealed a virtually identical regulation pertaining to a different
class of spouses, L-2 holders.19 This history suggests that if the regula-

12. Id.

13. Id.at 6.
14. 8 C.F.R. § 214.2(h)(9)(iv) (2006).
15. Id.; see also infra Part III.B.
16. To lift the employment bar imposed on H-4 visa holders, the court would have to turn

prohibitory words ("neither the spouse nor a child ... may accept employment") into permissive
words ("a spouse of a child ...may accept employment"). See 8 C.F.R. § 214.2(h)(9)(iv).
17. Even if the lower court relied on the Equal Protection Clause, it would still face likely
reversal. Although the constitutional guarantee of equal protection under the law applies to aliens as

well as citizens, "federal authority in the areas of immigration and naturalization is plenary." Garberding v. INS, 30 F.3d 1187, 1190 (9th Cir. 1994). The courts apply rational basis review to federal

immigration statutes distinguishing among groups of aliens. See, e.g., United States v. BarajasGuillen, 632 F.2d 749 (9th Cir. 1980). Under that standard, classifications within immigration laws
must be upheld if they are based upon a facially legitimate and bona fide reason. Wauchope v. U.S.

Dep't of State, 985 F.2d 1407, 1413-14 (9th Cir. 1993). Because the standard is so low, an appellate
court could likely come up with a facially legitimate reason for disallowing H-4 holders to workthus, a constitutional challenge would probably fail.
18. See, e.g., 8 U.S.C. § 11 84(c)(2) (2000), amended by 8 U.S.C. § 1184(c)(2)(E) (2006).
19. Id
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tion at hand is to be modified, it will be modified by Congress, not the
courts.
What makes any potential challenge even more difficult is that
there are very few treatises or law review articles that deal with the H-4
status and its implications. 20 Therefore, in light of a paucity of case law
and secondary sources, this Comment relies primarily on an analysis of
comparable statutes and regulations in arguing that H-4 visa holders
should be granted employment privileges.
B. Immigrant and Nonimmigrant Status
INA divides all foreigners 2 1 entering the United States into two major categories, immigrants and nonimmigrants. 22 In general, those who
hold immigrant status are allowed to permanently stay in the United
States and enjoy many of the same rights and privileges as U.S. citizens. 23 Foreign nationals in the immigrant class are commonly referred
to as "green card holders, 24 and are afforded the opportunity to become
U.S. citizens upon meeting certain criteria. 25 INA does not provide a positive definition of the immigrant class; instead, it broadly states that all
aliens who do not fall into the nonimmigrant class are considered immigrants. 26
Nonimmigrants are aliens entering the country for a temporary stay
authorized by one of the nonimmigrant classifications enumerated in 8

20. See generally 3 C.J.S. Aliens § 838 (2006) (describing H-4 status in only two paragraphs);
FRAGOMEN ET AL., supra note 10, § 2:44 (dedicating one paragraph to H-4 visa holders as dependents of H-IB holders); RICHARD D. STEEL, STEEL ON IMMIGRATION LAW § 3:14 (2d ed. 2006) (stat-

ing in one sentence that "[t]he spouse and unmarried minor children of H-I beneficiaries are eligible
for H-4 classification but are not permitted to be employed in the United States."); Kristen Ness
Ayers & Scott D. Syfert, U.S. Visa Options and Strategiesfor the Information Technology Industry,
27 N.C. J. INT'L L. & COM. REG. 301, 313 (2001) (briefly mentioning that H-4 visa holders are not
entitled to work in the United States); Karyl Alice Davis, Comment, Unlocking the Door by Giving
Her the Key: A Comment on the Adequacy of the U-Visa as a Remedy, 56 ALA. L. REV. 557 (2004)
(critiquing the adequacy of the U visa as a remedy for battered H-4 visa holders); I lmmigr. L. Serv.
2d (West) § 4:223 (Feb. 2008) (dedicating one section to H-4 status).
21. "Aliens" is the actual term used in the statute to describe foreigners. 8 U.S.C. § I 101(a)(3)
(defining an alien as any person not a citizen or national of the United States). Due to the negative
connotations of this term, however, the layperson's terms "foreigners" and "foreign nationals" are
often instead used throughout this Comment.
22. All aliens who do not qualify as nonimmigrant aliens are considered immigrants. Id. §
1101(a)(l 5); see also Aliens, supranote 20, § 4.
23. RODNEY A. MALPERT ET AL., BUSINESS IMMIGRATION LAW § 1.04 (2006) ("Immigrants

have most of the rights granted to U.S. citizens.").
24. STEEL, supra note 20, § 2:24 ("The terms or concepts immigrant, permanent resident, permanent resident alien, 'green card' holder, or 'blue card' holder, are synonymous.").
25. See infra Part II.C.
26. 8 U.S.C. § I 101(a)(15).
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U.S.C. § 1101(a)(15). 27 Nonimmigrant status differs from immigrant
status in two ways: (1) nonimmigrants have a limited range of activities
in which they may engage, and (2) nonimmigrants may remain in the
United States for a limited time only.28 Both types of restrictions,
considered in turn below, are related to the nonimmigrant classification,
or status, 29 of a given alien.
Depending on the status of a particular nonimmigrant, his or her involvement in certain activities, such as employment, is restricted to a
varying extent.30 For example, H-4 visa holders are prohibited from engaging in any kind of employment in the United States.31 In contrast,
spouses of exchange visitors may apply for work authorization as long as
"the income from the spouse's or dependent's employment is used to
support the family's customary recreational and cultural activities and
related travel, among other things., 32 Further, the spouses of intracompany transferees (L visa holders) or treaty investors (E visa holders) may
freely apply for employment authorization.3 3
The law also restricts the amount of time that a nonimmigrant may
legally spend in the United States. 34 The maximum allowable time differs for each status, ranging from as little as one year for some nonimmigrant classes to ten years for others. 35 For instance, foreign professionals

27. See Aliens, supra note 20, § 801; STEEL, supra note 20, § 3:1.
28. STEEL, supra note 20, § 3:1. Legal Permanent Residents enjoy permission to reside and
work indefinitely in the United States. Id.§ 2:24.
29. See MALPERT ET AL., supra note 23. While often used interchangeably, the terms "status"
and "visa" have different meanings: a visa is a document that enables a foreign national to legally
enter the United States, while status comprises a bundle of rights (and restrictions) that nonimmigrants may enjoy (and must observe) throughout the duration of their legal stay. Id. Importantly, a
foreign national may only have one status, even though he or she might have several visas in his or
her passport. Id.For instance, if a Hungarian politician is the fiancde of an American citizen, she
might hold both a diplomatic visa (A visa) and a fianc6e visa (K visa). Yet, if she entered the United
States for professional purposes, she would only have "A status"; conversely, if she entered the
United States in order to join her future spouse in preparation for their wedding, she would only have
"K status." See id
30. Another type of restriction imposed on some nonimmigrants relates to their ability to study
in the United States; for instance, a person admitted as a "visitor for business or pleasure" (holding
B-1 or B-2 status) is prohibited from enrolling in a course of study while in the United States. 8
C.F.R. § 214.2(b)(7).
31.8 C.F.R. § 214.2(h)(9)(iv); see discussion infra Part III.B.
32. 8 C.F.R. § 214.2(j)(l)(v)(A).
33. 8 U.S.C. § 1184(c)(2) (2000), amended by 8 U.S.C. § 1184(c)(2)(E) (2006). A similar rule
pertains to spouses of E-visa holders. See id. § 11 84(e)(6).
34. See STEEL, supra note 20, § 3:1.
35. See, e.g., 8 C.F.R. § 214.2(b)(1) (a visitor for business or pleasure may be admitted for not
more than one year); id.§ 214.2(h)(15)(ii)(B)(2) (an alien employed as part of a Department of
Defense research and development project may stay in the United States for up to ten years). Certain
regulations also enable nonimmigrants to apply for extensions of stay. See MALPERT ET AL., supra
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coming to the United States to work in specialty occupations (H-1B visa
holders) may only stay in the country for up to six years. 36
Close family members who qualify for a particular nonimmigrant
status may in most cases 37 derive their own nonimmigrant statuses based
38
on their relation with the principal, i.e., the primary visa applicant.
Spouses and unmarried minor children are the only family members who
may qualify as derivative beneficiaries (otherwise known as dependents).
They have the right to either accompany or follow to join the principal
visa holder, provided that the principal's visa is still valid and that the
qualifying relationship still exists. 39 Derivative visa holders may or may
not have the same privileges as their principal visa holders, but they are
usually subject to the same restrictions.4 °
C. Adjustment of Status
The process of adjustment of status allows a nonimmigrant who
meets certain conditions to apply for Legal Permanent Resident status,
i.e., immigrant status, thus freeing the applicant from the restrictions on
the amount of time and the types of activities he or she may engage in
while in the United States. 4 1 A comprehensive analysis of these requirements is beyond the scope of this Comment; in the context of the discussion of H-4 status, however, it is worth emphasizing that one way in
which a nonimmigrant may become eligible for permanent residence is
through employment of the principal visa holder.42 Under 8 U.S.C. §
note 23. If appropriate to complete the purpose for which that person entered the country, such extensions are typically granted. See STEEL, supra note 20, § 3:1.
36. H-1B visas can only be issued for a period of three years and may be renewed once. 8
C.F.R. § 214.2(h)(15)(ii)(B)(l) (providing that the total period of stay for aliens in specialty occupations and performing as fashion models may not exceed six years). However, under American Competitiveness in the 2 1 St Century Act, the maximum allowable period can be extended further in certain circumstances.
37. There are some classifications-for example, visitors for pleasure (B-2); persons merely
passing through the United States en route to a third country destination (C); crew aboard air or sea
transportation or cargo vessels stopping at U.S. ports (D); and persons participating in international
cultural exchanges (Q)-that flatly prohibit derivative visas. SARAH IGNATIUS & ELISABETH S.
STICKNEY, NAT'L LAWYERS GUILD, IMMIGRATION LAW & FAMILY § 14:25 (2006).

38. See id. A detailed analysis of the concept of derivative beneficiaries of immigrant visa
petitions is beyond the scope of this Comment but can be found elsewhere. See generally id. § 4:16.
39. Id. § 4:25.
40. Id.
41. See 8 U.S.C. § 1255(a) (2006). A nonimmigrant may adjust his or her status to that of
Legal Permanent Resident if the following conditions are met: (1) the applicant was inspected and
admitted or paroled into the United States; (2) the applicant is lawfully present (with certain exceptions); (3) an immigrant visa number is immediately available for the applicant at the time of filing
of the adjustment of status application, and (4) the applicant is eligible and otherwise admissible. Id.;
see also 2 Immigr. L. Serv. 2d (West) § 9:164 (Feb. 2008).
42. See STEEL, supra note 20, § 2:25.

Seattle University Law Review

[Vol. 31:937

1151(d), the government issues 140,000 employment-based immigrant
visas per year.4 3 Yet this number is insufficient to accommodate all employers who wish to permanently employ foreigners.44 The best evidence
of this insufficiency is the fact that an employer who filed an immigrant

visa petition at the time of the writing of this Comment would have to
wait five or more years before its desired candidate could come to the
United States and begin working.45
Because it is highly inconvenient for both employers and prospec-

tive employees to delay an employment relationship for several years,
the government has alleviated this burden by making it possible for employers to immediately hire foreigners as nonimmigrant H-i B temporary

workers and then adjust their status to permanent as soon as the immigrant visa waiting period is over. 46 What allows nonimmigrant temporary

workers to apply for permanent residence is a regulation that exempts H
visa holders from the general rule that nonimmigrants must at all times
have "nonimmigrant intent., 47 Thanks to this exception, it is lawful for

foreign nonimmigrant employees to apply for immigrant status, and the
professional relationship between the U.S. employer and a foreign employee may begin immediately. 48
III. PRINCIPAL AND DERIVATIVE H VISA HOLDERS

Before considering why the regulation that prohibits H-4 visa holders from working should be changed, the reader should first understand
who H-4 visa holders are and what exactly brings them to the United

43. The number of family-based immigrant visas issued annually is 480,000, over three times
the number of employment-based immigrant visas. 8 U.S.C. § 1151 (c)-(d).
44. Should Congress Raise the H-1B Cap? Hearing Before the Subcomm. on Immigration,
Border Security, and Claims of the H. Comm. on the Judiciary, 109th Cong. 95 (2006) [hereinafter
Hearing] (statement of Stuart Anderson, Executive Director, National Foundation for American
Policy), availableat http://judiciary.house.gov/media/pdfs/printers/l 09th/26768.pdf.
45. This five-year estimate is based on data published by the Department of State for "Employment-Based Third Preference Visa Availability" in February 2007. See BUREAU OF CONSULAR
AFFAIRS, U.S. DEP'T OF STATE, PUBL'N No. 102, VISA BULLETIN FOR FEBRUARY 2007 (2007),
available at http://travel.state.gov/visa/frvi/bulletin/bulletin_311 l.html. An employer who initiated
the immigration procedures necessary to permanently hire a foreigner in August 2002 would not be
able to hire that foreigner until February 2007. Id. The waiting period would expand to six years if
that same employer intended to hire a citizen of India or Mexico. Id; see also Hearing,supra note
44, at 53.
46. 8 C.F.R. § 214.2(h)(16) (2006) ("The alien may legitimately come to the United States for
a temporary period as an H-IC or H-IB nonimmigrant and depart voluntarily at the end of his or her
authorized stay and, at the same time, lawfully seek to become a permanent resident of the United
States.").
47. See 8 U.S.C. § 1184(h) (stating that only four classes of nonimmigrants-H-IB, H-1C, L,
and V visa holders-may at the same time have immigrant and nonimmigrant intent).
48. See 8 C.F.R. § 214.2(h)(16).
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States. Because H-4 status is a derivative status, 49 however, it is first necessary to discuss the principal H visa holders.
A. PrincipalH Visa Holders
In general, nonimmigrants who come to the United States to work
temporarily may apply for an H visa.5° The type of work that a foreigner
is hired to perform determines which H classification will be appropriate
in a given case. 5 While over half of all temporary H visa workers are
part of the H-lB program, 52 which is designed for foreign skilled professionals, 53 the H status subsumes several other subclassifications as
well.

4

The current H-lB status was established by the Immigration Act of
to enable foreign skilled professionals to work in the United
States temporarily.5 6 Although there are three different categories of professionals who can obtain an H-lB visa, 57 individuals who provide ser49. See supra text accompanying notes 37-40.
50. STEEL, supranote 20.
Id.

52. U.S. DEP'T OF STATE, supra note 5 (showing that in the fiscal year 2005, over half of the
principal H visas were issued to H-IB employees, with the rest distributed between several smaller
programs).
53. See 8 U.S.C. § 1101(a)(15)(H)(i)(b) (2006) (specifying that H-1B status applies to an alien
who is coming temporarily to the United States to perform services (1) in a specialty occupation for
which he or she is qualified, (2) of an exceptional nature, or (3) as a fashion model of distinguished
merit and ability).
54. Specifically, the H visa category includes the following additional subclassifications: (1)
Chilean and Singaporean professionals coming to the United States to perform services in a specialty
occupation are eligible for H-lBI visas; (2) agricultural workers entering the country to perform
services of a temporary or seasonal nature may apply for H-2A visas; (3) skilled and unskilled individuals, i.e., those who do not perform services in a specialty occupation, coming to the Unites
States to perform temporary work may apply for H-2B visas; and (4) persons coming to participate
in an established training program in the United States may be eligible for H-3 visas. Id. §
1101 (a)(15)(H); see also FRAGOMEN ET AL., supra note 10, § 2:43. Although the H-IC subclassification used to be available for foreign nurses coming to work in medically underserved areas of the
United States, it expired on June 13, 2005. FRAGOMEN ET AL., supranote 10, § 2:43 n.1.
55. Pub. L. No. 101-649, 104 Stat. 4978 (codified in scattered sections of 8 and 29 U.S.C.).
56. The original H-lB visa program was initiated in the early 1950s, and it allowed firms to
hire skilled foreign workers coming to the United States on a temporary basis. Madeline Zavodny,
The H-IB Program and Its Effects on Information Technology Workers, 88-3 ECON. REV. 1, 1-2
at
available
2003)
Atlanta
of
Bank
Reserve
(Fed.
http://www.frbatlanta.org/filelegacydocs/ACF6CBD.pdf. Initially, only the H-1 classification existed; it was designed for "persons of distinguished merit and ability" and was interpreted to include
professionals. STEEL, supra note 20. The program evolved throughout the fifty years of its existence,

and the H-lB program, as we know it today, was bom when the Immigration Act of 1990 authorized
H-IB status for individuals entering the country to perform services "in a specialty occupation." Id.
57. 8 C.F.R. § 214.2(h)(1)(ii)(B)(l)-(3) (2006). The categories of H-lB holders include (1)
persons who provide services in a "specialty occupation"; (2) fashion models of distinguished merit
and ability; and (3) persons who provide services of an exceptional nature in relation to a project
administered by the Secretary of Defense. Id; see also FRAGOMEN ET AL., supra note 10, § 2:44.
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vices in specialty occupations are the most numerous group. 58 Indeed,
foreign professionals are so commonly hired to perform services in specialty occupations that the H-lB program as a whole is often equated
with the specialty occupation category. 59 A specialty occupation requires
"theoretical and practical application of a body of highly specialized

knowledge, and attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a minimum for entry into the occupation in the United States.", 60 There is no specific limit as to the fields in
which such specialty occupations might exist, 61 but in practice, the ma62
jority of H-lB visa holders work in computer-related occupations.

To qualify to perform services in a specialty occupation, an employee must have either the requisite degree (or license) or work experience equivalent to completion of a U.S. baccalaureate degree or higher.63
The U.S. employer bears the burden of proving those qualifications and

must make several evidentiary showings before petitioning to employ a
foreigner on a specialty occupation H-lB visa.64 The U.S. Citizen and

58. See

OFFICE OF IMMIGRATION

STATISTICS,

U.S.

DEP'T OF HOMELAND

SECURITY,

CHARACTERISTICS OF SPECIALTY OCCUPATION WORKERS (H-1B): FISCAL YEAR 2002 tbl. 8 (2003),

available at http://www.uscis.gov/files/article/FY2002Charact.pdf (only 749 of 197,537 approved
H-1B petitions, or less than 1%, were used by fashion models; the number of approved H-1B petitions used by defense workers is undisclosed); U.S. DEP'T OF STATE, supra note 5 (showing that in
years 2001, 2002, 2004, and 2005, the number of H-1B visa holders exceeded the total number of all
other principal H visa holders).
59. See U.S. DEP'T OF HOMELAND SECURITY, supra note 58.
60. 8 U.S.C. § 1184(i) (2006).
61. See 8 C.F.R. § 214.2(h)(4)(ii) (providing that the fields which might require work in specialty occupations include, but are not limited to, architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health, education, business specialties, accounting, law,
theology, and the arts).
62. See Zavodny, supra note 56, at 4. 57.8% of H-lB holders work in computer-related fields;
12.2% work in architecture, engineering, and surveying; 7.2% work in administrative specialties;
5.3% work in education; 3.8% work in management; 3.4% work in medicine and health; 2.0% work
inlife sciences; 1.9% work in social sciences, and 1.7% work in mathematics and physical sciences.
Id.
63. See 8 C.F.R. § 214.2(h)(4)(iii)(C).
64. Specifically, before filing a petition for an H-1B classification for a prospective employee
in a specialty occupation, the employer must submit a Labor Condition Application (LCA) to the
U.S. Department of Labor (DOL). Id.§ 214.2(h)(4)(i)(B)(1) (listing general requirements for petitions involving a specialty occupation). In an LCA, the employer must provide information about the
employment conditions and wage of the prospective employee, as well as make an attestation that
working conditions of U.S. workers similarly employed will not be adversely affected by employment of an H-lB beneficiary. 8 U.S.C. § 1182(n)(1). The wage to be paid to an H-lB employee must
be the higher of the prevailing wage for the position in the geographic area and the actual wage paid
by the employer to other individuals with similar experience and qualifications for that type of work.
Id.Only after DOL certifies that the employer properly filed the LCA may the employer file an H1B petition with supporting documentation about the nature of the position and the prospective employee's qualifications for it. 8 C.F.R. § 214.2(h)(4)(iii)(B).
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Immigration Services (USCIS) ultimately decides whether to grant or
deny the H-1B petition.65
Most of the H-1B visas are subject to a cap set by Congress. 66 Un67
der § 1184(g), the cap is currently at a level of 65,000 visas annually,
but it has been fluctuating in the last several years, reaching a level of
195,000 in 2001-2003.68 Interestingly, Congress establishes the cap reactively rather than proactively: it increases and decreases the H-iB cap
based on demand voiced by U.S. employers in the immediately preceding years. 69 As a result, there seems to be no discernible policy behind
altering the cap other than to adjust to fluctuating market demands. 7°
B. Derivative H Visa Holders
This Section discusses H-4 visa holders and the legal conditions of
their stay in the United States. The legal aspects of the H-4 status will be
considered first, with the practical consequences of the law preventing
dependent spouses from working analyzed next.

65. The H-lB application requirements for prominent fashion models and individuals working
on Department of Defense projects differ from those described in the text. Fashion models need not
hold a baccalaureate degree but must present significant evidence regarding their "prominence" in
the field of fashion modeling. 8 C.F.R. § 214.2(h)(4)(vii). On the other hand, H-lB petitions involving a Department of Defense research or development project must be accompanied by evidence that
the prospective foreign employee holds a baccalaureate degree or its equivalent. Id. §
214.2(h)(4)(vi)(C). In the defense worker context, employers must provide only minimal information
about the alien's prospective job, working conditions, and the project itself. Id. § 214.2(h)(4)(vi)(B)
(employer must only provide (1) a verification letter from the project manager stating that the prospective employee will work on a cooperative research and development project; (2) a general
description of the job duties; and (3) the names of other aliens employed on that project). Unlike the
other two H-I B groups, foreigners working on government projects are exempt from the LCA requirement. Compare 8 U.S.C. § 1182(n) (stating the general rule that an employer must file a LCA
with DOL before an alien in an occupational classification can be granted status), with 8 C.F.R. §
214.2(h)(4)(vi)(A)(2) (providing that typical LCA requirements do not apply to petitions involving
Department of Defense cooperative research and development projects).
66. FRAGOMEN ET AL., supra note 10, § 2:59.
67. 8 U.S.C. § 1184(g). There are several rules which affect the total amount of actual visas
issued in a year. First, under the H-I B Visa Reform Act of 2004, foreign nationals who earned a
master's degree or higher at a U.S. academic institution are exempt from the 65,000 cap, although no
more than 20,000 individuals annually may receive such visas. STEEL, supra note 20. Second, petitions for new visas are not subject to the annual cap if the H-IB employee will be employed at (1) an
institution of higher education or a related or affiliated nonprofit entity or (2) a nonprofit research
organization or a governmental research organization. Id. Third, petitions for current H-I B workers,
such as for renewal of status, change of employer, change of terms of employment, or a concurrent
H-I B position with a different employer, do not count against the statutory cap. Id.
68. FRAGOMEN ET AL., supra note 10, § 2:59.
69. Id.; see also Hearing,supranote 44 (showing that Congress once again considered changing the cap in 2006); supra notes 43-45 and accompanying text.
70. See FRAGOMEN ET AL., supra note 10, § 2:59.
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As noted earlier, spouses and unmarried minor children of a beneficiary of an approved H-i B petition 71 are eligible for derivative H-4 sta72
tus.
In order to qualify, petitioners must make two showings: first, the
qualifying relationship between the principal and the derivative beneficiary must actually exist, and second, the spouse or a minor child must be
accompanying or following to join the principal alien in the United
States. 73 Under 8 C.F.R. § 214.2(h)(9)(iv), H-4 holders are entitled to
remain in the United States for the same amount of time and are subject
to the same limitations as the principal visa holder whom they accompany or follow. 74 Thus, all restrictions on H-1B holders are binding on

their spouses as well. For instance, the maximum amount of time that a
spouse may legally spend in the United States is six years because this is
the limitation imposed on the principal.7 6
Yet while dependents are subject to all of the limitations imposed
on their principals, there are additional restrictions imposed on dependents only. 77 The most important and the most crippling of these extra
limitations is a complete prohibition from engaging in any sort of employment while holding a derivative H-4 classification. 78 The only manner in which one may avoid this limitation is to give up the H-4 status
entirely and acquire a separate nonimmigrant classification that authorizes employment.7 9 This can be accomplished by switching to an independent H-1B visa, but doing so is much more difficult for H-4 visa
holders than it might appear at first blush. s

71. An H-4 holder may derive her status from any principal H visa holder (not just a H-I B visa
holder), but regardless of which subclassification a given principal belongs to, his dependents always
hold H-4 status. See 8 C.F.R. § 214.1(a)(1)(iii); STEEL, supra note 20, §§ 3:14-16. Consequently, the
bundle of rights and restrictions is the same for all spouses and children of principal H visa holders.
See STEEL, supranote 20, §§ 3:14-16. In this context, an analysis of the characteristics of principal
H status may use the most common H classification, namely, H-1B, as a model. For more information about various sub-classifications in H status, see supranote 54 and accompanying text.
72. 8 U.S.C. § I 101(a)(15)(H) (nonimmigrant status may be granted to "the alien spouse and
minor children of [a principal alien eligible for H status] if they are accompanying him or following
to join him"); see also 1 Immigr. L. Serv. 2d (West) § 4:223 (Feb. 2008).
73.22 C.F.R. § 41.53(a)(3).
74. 8 C.F.R. § 214.2(h)(9)(iv); see also Aliens, supra note 20.
75. Aliens, supra note 20. Spouses and children of H-1B holders, however, are not counted
against the H- lB cap. 8 C.F.R. § 214.2(h)(8)(ii)(A).
76. 8 C.F.R. § 214.2(h)(9)(iv) ("The spouse and unmarried minor children of the beneficiary
are entitled to H nonimmigrant classification, subject to the same period of admission and limitations
as the beneficiary."); id. § 214.2(h)(15)(ii)(B)(l) (stating that the principal, or beneficiary, alien's
total period of stay may not exceed six years). But see supra note 36.
77. See, e.g., 8 C.F.R. § 214.2(h)(9)(iv).
78. See id.
79. See id.
80. See discussion infra Part IV.A.3.
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The results of a survey conducted by Shivali Shah 8' suggest that the
educational background of H-4 holders would generally enable them to
82
continue their professional lives if only they were allowed to do so.
The majority of the surveyed H-4 holders attained a bachelor's degree or
higher in their native countries. 83 Most belonged to the upper middle
class and spoke English well. 8 4 Although their husbands earned between
$50,000 and $110,000 annually, none of the women had their own assets
or income source. 85 Many H-4 holders were once professionally active in
their home countries, 86 but were turned into involuntary housewives
upon entering the United States with their husbands because 8 C.F.R. §
214.2(h)(9)(iv) deprived them of their right to accept employment. 87 According to the survey, the overwhelming majority of these women
88
wanted to work but were held hostage by their dependent H-4 status.
This inability to accept employment causes a complex chain reaction. A foreigner who is not allowed to legally work in the United States
is not eligible for a Social Security number (SSN). 89 But, without a SSN,
one can hardly do anything at all outside of the home: it is impossible to
open a bank account or a safe deposit box, 90 to rent a separate
apart92
ment, 9 ' or, in a few states, to even obtain a driver's license.
81. Shivali Shah is a freelance journalist who covers immigration law and policy, immigrant
family life, and women's issues, with a focus on immigrant women, the cultural defense and domestic violence. She did her undergraduate studies at Columbia College, Columbia University,
and received her J.D. from Duke University School of Law. After graduating from law school,

she practiced immigration law and taught public policy and the law at Rutgers University.
South
Asian
Journalists
Association,
SAJA
Profile:
Shivali
Shah,
http://www.saja.org/members/profiles/shivalishah.html (last visited May 13, 2008).
82. Shivali Shah, Desperate Housewives, INDIA ABROAD, Sept. 2, 2005, at M2, available at
http://web.archive.org/web/20070103041715/http://www.hvisasurvey.org/Art-

Desperate+Housewives.htm.
83. Id.
84. Shivali Shah, Trapped, on a 'H-4', THE HINDU (Madras, India), Nov. 28, 2004,
http://www.ncdsv.org/images/TrappedonH-4.pdf.

85. Id.
POST,

86. S. Mitra Kalita, Immigrant Wives' Visa Status Keeps Them Out of Workplace, WASH.
Oct.
3,
2005,
at
Al,
available at
http://www.washingtonpost.com/wp-

dyn/content/article/2005/l 0/02/AR2005100201377.html?sub=new.
87. See 8 C.F.R. § 214.2(h)(9)(iv) (2006).

88. Kalita, supranote 86.
89. In general, only noncitizens who are legally allowed to work may be assigned a Social
Security number. SOC. SEC. ADMIN., PUBL'N No. 05-10096, SOCIAL SECURITY NUMBERS FOR
NONCITIZENS (2005), availableat http://www.socialsecurity.gov/pubs/10096.pdf.

90. See, e.g., Shah, supra note 82; Bank of America Frequently Asked Questions,
http://www.bankofamerica.com/deposits/checksave/index.cfm?template=lcfaqapplyonline&cd ba
g'&chbag=&context--&sabag=&statecheck=WA (last visited May 8, 2008) (SSN listed first in
compilation of information required to open a bank account).
91. Shah, supra note 82.
92. Shivali Shah, Involuntary Housewife Status: The H-4 Visa, IMMIGR. DAILY, Aug. 26, 2005,

http://www.ilw.com/articles/2005,0826-Shah.shtm.

Seattle University Law Review

[Vol. 31:937

The only allowable activity in which an H-4 holder may engage
outside of the home is studying. 93 But this requires significant funds because noncitizens generally cannot be classified as "state residents" for
tuition purposes, even if they have lived for a number of years in a given
state. 94 Furthermore, dependent spouses are not eligible for any grants or
loans; they must finance their education privately. 95 Thus, for many
spouses, studying remains nothing more than a dream because of the
prohibitive cost of higher education. 96 Finally, because the principal has
complete control over the household funds in an H visa marriage, a
woman may easily be forced to forego the option to study merely because her husband wants to have a housewife. Consequently, the option
to study is often just one more illusion for dependent spouses.
IV. WHY H-4 HOLDERS SHOULD BE ALLOWED TO WORK

For reasons of both equity and efficiency, Congress should enact a
law enabling spouses of foreign professionals to work in the United
States. This Part begins by discussing two equitable reasons for why enacting such a provision is both desirable and advisable: first, it will eliminate the dependency and vulnerability currently experienced by H-4 visa
holders; second, it will ensure that there are no unjustified or arbitrary
differences in treatment of similarly situated classes of nonimmigrants.
Next, this Part presents three efficiency-based reasons for granting employment privileges to H-4 holders. Specifically, authorizing spouses of
foreign professionals to work will help ensure that the United States remains an attractive workplace for the most competitive H-1B candidates
worldwide. Moreover, it will enable the United States to take advantage
of the unique training and education of H-4 holders without bearing any
of the cost of such training and education. Finally, changing the current
law will bolster the Social Security Administration's attempts to ameliorate its funding deficit problem without increasing current taxes or the

93. See 1 Immigr. L. Serv. 2d (West) § 4:223 (Feb. 2008).

94. For example, at the University of Washington, a noncitizen may qualify as a resident only
if he or she holds a Legal Permanent Resident status, or, alternatively, holds an A, E, G, I, or K visa
and otherwise meets the residency requirements. H visa holders are not permitted to become residents for tuition purposes. See University of Washington, Understanding Washington State Residency, http://www.washington.edu/students/reg/residency.html#noncitizens (last visited May 8,
2008).
95. Shivali Shah, Ruled by a Visa, INDIA ABROAD, Sept. 2, 2005, at M3, available at
http://web.archive.org/web/2006070906492 1/http://www.hvisasurvey.org/RuledbyaVisa.htm.
96. Id. ("'It has been my dream to do a master's degree,' says Sheila, '[but] with the kind of
financial commitments my husband [has], I would not ask him to finance my higher education at this
stage."'); Shah, supra note 92 ("With only $50,000 salary, and having to support family back in
India, we cannot afford [tuition].").
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current level of legal immigration. Each of these five arguments is addressed in turn below.
A. Changingthe Law Will Eliminate Spouses'
Dependency and Vulnerability to Abuse
From the standpoint of H-4 visa holders, the unjust character of the
current law constitutes the most important reason for why it should be
changed. As outlined above, the employment prohibition takes away
more than the money-making capacity of H-4 spouses-it also suppresses their ability to meaningfully function in society by restricting
their ability to participate in daily transactions with third parties. 97 These
restrictions create a severe dependency that imprisons H-4 holders in a
legally defined cage and leaves them practically defenseless at the mercy
of their spouses. 98 In addition, inability to work turns dependent spouses
into easy prey for ruthless companies that promise employment visas
only to receive free labor. 99 Both dependency on the principal H visa
holders and exposure to abuse from opportunistic employers are explored
in turn in the following Subsections.
1. Dependency on the Principal H Visa Holder
Granting employment authorization to H-4 visa holders will eliminate financial and psychological dependency on their spouses. As Shivali
Shah has written, "Without employment authorization, H-4 wives barely
have a legal existence independent of their husbands." ' 00 While it is
97. See supraPart III.B.
98. In the worst situations, where an H-4 wife can document being abused by her husband, it is
possible for her to apply for employment authorization under the Violence Against Women Act of
2005, which was signed into law in January 2006. 8 U.S.C. § 1105a(a) (2006) (allowing a spouse of
a principal H visa holder to apply for a work permit upon showing proof that she "has been battered
or has been the subject of extreme cruelty perpetrated by the [principal visa holder]"). Until this law
was passed, starved and beaten H-4 visa holders were ineligible for any adequate form of relief.
Davis, supra note 20, at 566; Press Release, Network of Advocates for Dependent Immigrant Spouses of America, VAWA 2005 Provision Will Assist Thousands of Battered Immigrant Women Married
to
Temporary
Visa
Holders
(Feb.
5,
2006),
available
at
http://web.archive.org/web/20070827083645/http://www.hvisasurvey.org/VAWA+Press+Release+2
006.htm. Although this laudable exception is a major step towards improving the unacceptable situation of H-4 visa holders, it does nothing to protect thousands of women who are subjected to a more
subtle but also more common abuse, such as restricting the use of a phone or a credit card, forcing a
spouse to be a housemaid, or using visa status to prevent a spouse from filing for divorce. See Shah,
supra note 84. Unless an H-4 wife can prove she was "battered" or exposed to "extreme cruelty,"
she will remain fully dependent on her husband's caprice. 8 U.S.C. § I 105a(a).
99. Matthew Trumbull, The Dependent Claws Women FindGoing Tough in New Immigration
Status,
INDIA
NEW
ENGLAND
ONLINE,
Aug.
1-15,
2006,
http://www.indianewengland.com/ME2fDefault.asp (search for "claws"; then follow "The Dependent Claws" hyperlink); see also infra Part IV.A.2.
100. See Shah, supra note 95.
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common in marriage for one spouse to depend on the other at times, the
dependency that exists in H visa marriages is much more extensive
and
01
acute because it is imposed by law and essentially inescapable. 1
The law immobilizes the dependent spouse, regardless of her will,
ability, and determination. In this respect, her plight is not only dramatic
but also uncommon when compared to the situation of other women. Unlike in the case of most other couples, dependency for financial support
in H visa couples is intermingled with dependency for immigration status
and dependency for legal identity, which H-4 holders do not have due to
their ineligibility for a SSN.1 02 As a result, the law forces an H-4 holder
to turn to her husband if she wants to buy food because she does not have
any money of her own. 103 She must rely on him if she wants to make a
simple phone call to a bank because the bank may refuse to divulge information to an H-4 holder. 0 4 She depends on him for her green card
because a principal decides whether to file an immigration visa application for his wife and has the power to withdraw her application at any
time. 105 She even depends on him when she wants to switch to an independent employment-based visa because in order to convert to another
status, an H-4 wife must ask her husband 10
for6 documents proving that his
employed.
still
is
he
that
and
H-lB is valid
The list goes on and on, and one may wonder if there is anything at
all that H-4 holders can do independently. The answer appears to be no.
This is largely because H-4 holders do not have any financial presence in
the United States.107 For example, without work authorization-and
therefore without a SSN-credit history companies simply will not acknowledge an H-4 holder's existence. 108 Consequently, after many years
101. See Shah, supra note 84 (relating the story of an H-4 visa holder unable to leave her husband despite the existence of a violent sexual relationship and his open keeping of a mistress, "'I am
just his housemaid,' she says with a quiver in her voice, 'but what can I do? I cannot go back to
India now that I am married and I cannot leave him because I will become without status.' In addition to feeling as if she is his maid she feels like a prostitute: the sexual relationship with him is
painful and violent, she said; in return, he lets her live in his house.").
102. See supra text accompanying notes 89-92.
103. See Shah, supra note 92 ("'Back in India, I earned my own money and lived a royal life.
Today, I have to look to my husband even for one dollar when I want to buy a pack of fries,' says
Mona.").

104. The author of this Comment has been refused service by a telephone company, a bank at
which she is a co-owner of an account, and a utility company, among others, due to her immigration
status and the consequent lack of a SSN.
105. See Shah, supra note 84 ("Once the green card process begins, the husband may tell his
immigration lawyer that documents should not be submitted for his wife or that she wants to withdraw her application and his lawyer has no reason to act otherwise.").
106. See id.
107. See id.

108. See id.
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of joint payments on the nonimmigrant H visa family's financial debts, a
principal H visa holder gets the benefit of a credit history, but his spouse
does not. 109 If she desired to separate from her husband, she might very
well find the decision financially impossible. This lack of financial power will give her pause because, even upon obtaining immigrant status, her
nonexistent credit history will prevent her from entering into many of the
consumer transactions needed to survive on her own in America. For
example, how is the H-4 holder to buy a car without any credit history?
How is she to pass a credit check for an apartment lease?
Some might question whether a dependent spouse actually contributes to making any credit-building payments if she does not earn any
money. But a family in which one spouse goes to work and the other
performs housework and provides childcare has significant imputed income, 110 part of which is inevitably used to make credit-building payments. Imputed income in an H visa household consists of the benefits
derived from this house-based labor.111 Although imputed income is not
taxed, it increases the total income of the family by enabling it to consume more than it would if the housework and childcare expenses had to
be paid for using salary income.112 Therefore, even if H-4 wives only
work at home, they should be entitled to share credit history with their
salaried husbands because they jointly contribute to the family income
used to make credit-building payments. Nevertheless, without employment authorization and the consequent SSN assignment,11 3 recognition
of spousal contributions is not possible for purposes of credit history.
The financial dependency of H-4 holders includes more than just a
lack of credit history and the resulting inability to make independent purchases. Because the principal visa holder is the owner of all family assets, he may exclude his wife from access to any funds at all if that is his
wish. 114 Indeed, he has no obligation to make his dependent spouse a co-

109. See id
110. See MICHAEL J. GRAETZ & DEBORAH H. SCHENK, FEDERAL INCOME TAXATION 125 (5th

ed. 2005) (defining imputed income as "[t]he benefits derived from labor on one's own behalf' and
concluding that "[d]omestic services rendered by homemakers to their families is the largest source
of imputed income from services.").
11. See id.
112. Id.
113. Ifan H-4 holder had employment authorization, she would be eligible for a SSN and, as a
consequence, she could participate in taking out a mortgage or a car loan in order to build her own
credit history. See supranote 89.
114. See Shah, supra note 95 ("'1 am right now fully dependent on my husband,' says Sujata,
'from my visa to bread to clothing to shelter."'); Shah, supranote 92.
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owner of a bank account. If he likes, he may merely give her a weekly
allowance to buy food and household items and nothing more. 115
Unlike other women who find themselves in an abusive situation,
an H-4 holder cannot simply leave her husband-the force of the law and
immigration economics effectively prevent her from leaving.11 6 The legality of an H-4 holder's immigration status depends upon her marriage
to the principal H visa holder. 117 Ending the marriage would mean that
she would have to leave the United States because she would no longer
have a lawful status. 11 8 Similarly, she could not get a green card and become a Legal Permanent Resident, which usually is the reason she sacrificed her previous life in the first place. Moreover, returning to her home
country is rarely an option because there is usually nothing to go back to;
when moving to the United States with an expectation to become Legal
Permanent Residents, many families take everything they can and sell
the rest.11 9 In addition, returning may be extremely difficult for a dependent spouse for both personal and professional reasons. For example,
an Indian H-4 wife who wishes to separate from her husband and return
to India will have to leave her children in the United States because otherwise Indian and American laws will label her a kidnapper. 120 Even if
she decides to break the law to keep her children with her, she might not
find a job in India that will enable her to support her children as a single
mother; a major career gap caused by her stay in the United States will
likely make it substantially harder for her to find a job in India.121 Thus,
lack of assets in the home country, coupled with significantly decreased
professional opportunities, make it pointless to go back even if she were
to consider breaking the law and forfeiting her immigrant status. This

115. See Shah, supranote 84 ("He sees to it that she gets a strict weekly cash allowance, where

each week, she must submit receipts and return the change. Sometimes when [he] is out on business
trips, he does not even leave her money for food. She depends on the goodwill of her [neighbors].").
116. See id (explaining that cultural principles can prevent a married woman from leaving her
husband and returning to her native country); Kavitha Sreeharsha, Letter to the Editor, Missed Opportunity, INDIA CURRENTS, Aug. 3, 2005, at 4, available at http://www.indiacurrents.com/news/

(search for "Kavitha"; then follow "Letters" hyperlink) ("From an immigration perspective, obtaining a divorce without pursuing an alternative immigration status could lead to unlawful presence in
the United States, triggering the 3/10-year bar from reentering the United States.").
117. Shah, supranote 84; Sreeharsha, supra note 116.
118. Davis, supra note 20, at 557; Sreeharsha, supranote 116.

119. Informal interviews conducted by the author with over a dozen H-4 visa holders from
several European countries indicate that when an H visa employer offers green card sponsorship to a
potential employee before he or she moves to the United States, assets are not generally retained in
the home country after the move.
120. Davis, supra note 20, at 557.

121. A dependent spouse who goes back to her native country is likely to experience similar
time-lag problems as a dependent spouse who attempts to obtain an H-1B visa. See infra Part
IV.A.3.
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dilemma demonstrates how, if an H visa marriage fails, the dependent
spouse becomes fully trapped by her status. 122
Yet even if the couple experiences no marital problems, the dependency causes a burden too heavy to justify preservation of the current
employment prohibition. Because of how little they are allowed to do in
the United States, many H-4 holders suffer from depression, isolation,
and loneliness. 123 The law treats them as benign byproducts of their husbands' economic potential-a necessary evil accepted only in light of the
enormous contributions that the foreign skilled professionals make to the
U.S. economy. But equity demands that the burden of growing the American economy be distributed evenly among all of the interested parties:
the companies, the government, and the nonimmigrant foreigners. Currently, however, the brunt of this burden is born by the spouses who sacrifice everything to make the mutually beneficial exchange between the
U.S. employer and a foreign employee possible. 124
While some may assume that the wives benefit from the move just
as much as husbands, the principal's ultimate control over the funds he
earns make this claim completely groundless-the caprice of the husband decides what, if anything, will be enjoyed by his wife. As Shivali
Shah noted, inability to work "is skewing the power balance of the marriage," which exposes even solid marriages to the specter of some form
of abuse. 125 The law should not force anyone into that position.
2. Vulnerability to Abuse by Opportunistic Employers
The second equity-based reason why the current law should be
changed is that it makes the dependent spouses easy prey for employers
who seek free labor. Companies may easily induce H-4 holders to work
without pay by holding out the promise of an employment visa if the H-4
holder works "for a while" on a volunteer basis.126 This predatory technique is based on the fact that an H-4 holder may become eligible to
work in the United States if she is "the beneficiary of an approved petition filed on his or her behalf and has been granted a nonimmigrant clas-

122. See Shah, supra note 82. But see supra note 98.

123. See Kalita, supra note 86; Shah, supra note 95 (discussing the psychological effects that
becoming an H-4 visa holder had on individual women).
124. Admittedly, U.S. companies hiring foreigners bear some cost of the relationship; they
must cover the fees to hire temporary foreign workers. See infra note 137. While those fees may
amount to several thousand dollars, the wives give up many times that amount in lost income.
125. Kalita, supra note 86.

126. Trumbull, supra note 99 ("[T]he 'volunteering' situation makes the women vulnerable to
not just their husbands, but also their employers, who promise an employment visa, and try and
stretch the period when they can receive free labor.").
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sification authorizing his or her employment." 12 7 Predatory employers
abuse this regulation by falsely promising to file an independent H-1B
petition (which meets the definition of a "nonimmigrant classification
authorizing employment"). 128 In exchange, such employers require the
H-4 holder to work without pay while the necessary documents are collected and the visa is processed, which of course never happens. 129 Until
the H-4 holder discovers that no petition has been filed, she may continue working for free, waiting for an employment authorization that
will never arrive.' 30 This scam is easily executed because the beneficiary
of an H-1B petition has hardly any control over the petition process and
can be misled as to its progress for a relatively long period of time. 131
Such abuses could easily be prevented by granting H-4 holders the right
to work. Congress can, and should, afford this protection to spouses of
foreign professionals.
3. Difficulties in Obtaining Separate H-lB Visas and Dependents'
(Un)awareness of the Employment Authorization Problem
Critics may argue that dependent spouses (1) should seek independent H-1B visas if they want to work; and (2) should not complain
about the state of dependency because they knew or should have known
the terms and conditions of the stay in the United States at the time they
arrived here. This Subsection considers each argument in turn.
a. PracticalDifficulties in Obtaining
Independent H-lB Visas
A critic of the proposal espoused in this Comment might contend
that, instead of seeking employment rights under the H-4 status, dependent spouses should obtain their own H-1B visas if they want to work.
There are four reasons why this is usually not possible.
First, the numerical restrictions on the maximum number of H-lB
visas each year make it very difficult to match the timing of the job offer

127. 8 C.F.R. § 214.2(h)(9)(iv) (2006).

128. Trumbull, supra note 99 (analogizing the H-1B visa to a "carrot on a stick" held by employers in front of H-4 visa holders).
129. Id.

130. Given the high risk of abuse by employers, Shivali Shah suggests that H-4 holders work
for nonprofits if they want to maintain an independent identity and get exposure to other people in
the community. Id.
131. The prospective employer, not the H-I B candidate, bears the burden of making several

crucial evidentiary showings; thus, the employer maintains control over the H-I B petition process.
See supra Part lII.A.
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with visa availability.'1 32 The USCIS does not issue any visas after reaching the annual cap, 133 and the current cap is so low that an employer may
need to wait for over a year before being able to hire an H-LB employee. 134 Hiring such an employee requires thorough planning and careful scheduling; unless the company matches the time of the hiring with
the limited availability of H-lB visas for the year, no employment relationship can begin under the program. Therefore, even the most qualified
H-4 holder may face significant difficulty in obtaining her own H-1B
visa, solely because of this timing issue. Unlike employers that advertise
overseas, employers that advertise within the United States do not plan
on hiring their candidates according to the H-1B program schedule, and
postponing the time to hire a given candidate by more than a year simply
does not fit the realities of the regular, as opposed to H-i B-driven, labor
market.
The reason why this problem does not similarly affect the professionals who are hired directly from abroad is that employers who recruit
overseas are usually aware of the cap problem and thus have a better
chance of planning or adjusting their hiring process accordingly. 135 The
situation, then, is very different depending on whether an employer specifically seeks H-lB candidatesor just any qualified candidates,some of
whom may turn out to need H-lB visas to work. In the latter situation,
the sheer scheduling inconvenience described above makes it much more
difficult to obtain an H-lB visa.
The second reason why dependent spouses are often unable to obtain independent H-i B visas stems from the cost of the visa itself. 136 Unlike hiring a native-born candidate, hiring an H-1B employee costs ap-

132. See Press Release, U.S. Citizenship and Immigration Services, USCIS Reaches H-lB Cap
(June 1, 2006), available at http://www.uscis.gov/files/pressrelease/FY07H1Bcap_060106PR.pdf
(announcing that a sufficient number of H-I B petitions had been received as of May 26, 2006 to
meet the statutory cap of 65,000 visas for the period between October 2006 and September 2007).
133. Id.
134. For example, an employer who wanted to hire a foreigner under the H-I B program at any
time between October 2006 and September 2007 had to file a complete petition by May 2006. See
id This timeline means that all 65,000 visas were requested by employers who were able to plan
their foreign hiring many months in advance. Those who were not ready to file an H-I B application
by May 2006 were not able to hire any H-IB foreigners for another year and a half. See id
135. That these employers are aware of the cap difficulties and adapt their filing process to the
immigration fiscal year is shown by the record-breaking speed they have displayed in snapping up
the available H-IB visas in the last two years. See Press Release, U.S. Citizenship and Immigration
Services, supra note 132 (employers took only fifty-six days to claim all available visas for fiscal
year 2007); Press Release, U.S. Citizenship and Immigration Services, USCIS Reaches H-1B Cap
(Aug. 12, 2005), available at http://www.issso.uh.edu/PDF/H-IBcap_ 2AugO5.pdf (for fiscal year
2006, all visas were spoken for two months before any visas could even be issued).
136. See Shah, supranote 92.
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proximately $2,000. t ' 7 When added to attorney fees and renewal costs,
this expense may be a significant consideration for the employer in deciding which candidate to choose for a given position.' 38 After all, there
are no immigration costs attached to hiring a qualified American candidate.
The third prohibitive factor is the strictness of the rules governing
H-lB status. Under the current rules, some H-4 holders who could qualify for an advertised position in a general recruiting process are ineligible
for H-lB visas. 139 For instance, if a candidate has a foreign B.S. degree
in mathematics and two years of additional education in the United
States in the field of software engineering, she may be qualified for a
software engineering position, but will nevertheless be ineligible for an
140
H-lB visa because her degree is in math, not software engineering.
Similarly, if that H-4 candidate held a foreign M.S. degree in software
engineering, but the job description did not make that degree an official
prerequisite, she will not be eligible for an H-lB visa because her degree
is merely desirable, not required, by the employer. 41 Thus, even if the
H-4 visa holder is the most qualified candidate, she may be disqualified
under the H-lB program.
Finally, many educated H-4 holders cannot obtain H-lB visas solely because employers in their given field of expertise are not located in
the same geographic area where the dependent spouse's husband already
works as an H-lB employee. 142 For instance, if an H-4 holder who has a
B.S. in European Union policy lives on the West Coast, her chance of
finding a job that formally requires European Union knowledge will be
minimal. 143 The entities which might demand European Union profi-

137. Unless exempt, an H-lB employer must pay a petition filing fee of $320, an additional fee
of $750 or $1,500, authorized under 8 U.S.C. § 1184(c)(9)(B), and a $500 Fraud Detection and

Prevention Fee. U.S. Citizenship and Immigration Services, Petition for a Nonimmigrant Worker,
http://www.uscis.gov/portal/site/uscis (follow "Immigration Forms" hyperlink; then follow "Petition
for a Nonimmigrant Worker" hyperlink).
138. See Shah, supra note 92 ("Many of the American employers do not want to go through the
hassle of paying for immigration lawyers and going through the extra steps [for sponsorship]. Most
seem to only want people who have an H-IB already.").
139. See id. (stating that some H-4 visa holders do not satisfy the requirements of an H-iB visa
sponsorship); supra Part III.A.
140. See Shah, supra note 92. One of the H-lB visa requirements is that the candidate must

hold a degree that is required by the specialty occupation. 8 C.F.R. § 214.2(h)(4)(iii)(C) (2006).
Since a mathematics degree is not normally required for software engineering positions, the candidate in this example would probably be ineligible for an H-1B visa. See id.
141. See 8 C.F.R. § 214.2(h)(4)(iii)(C).
142. See Shah, supra note 92 ("When Amar was looking for job, he had the whole of America

to choose from. Now that we are in Burlington, Vermont, I am stuck looking here only.").
143. This example is based on the experiences of an anonymous H-4 visa holder known personally to the author of this Comment.
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ciency, such as The European Institute,' 44 The Migration Policy Institute,' 45 or The Council's Liaison Office 1 46 are located on the East Coast,
not in Seattle or Portland. Accordingly, though the H-4 holder may be
educated and well qualified to fill a Washington, D.C., position related to
the European Union, she will never have a chance to apply for that job
because she will be unable to relocate due to her husband's preexisting
obligation to his H-lB employer.
b. (Un)awareness of the
Employment Authorization Problem
The second major argument that critics may make is that H-4
spouses who agreed to come to the United States knew or should have
known about the limitation on their employment rights; therefore, they
should not complain about their status. This claim fails for three reasons.
First, many women are not in a position of choice at the time they learn
about the limitation. Some H-4 spouses were never told that they would
be unable to work in the United States, and others learn about the employment restriction only after the spouse accepts a job offer.' 47 But even
those women who knew about the restriction before leaving their home
countries could not predict that their inability to work would also result
in an inability to obtain student grants, drive a car, or rent a separate
apartment. 148 Nor could they predict that it would be extremely difficult
to find a sponsor for an independent working visa. 149 These consequences of the employment prohibition are simply too attenuated to imagine ahead of time.

144. The European Institute is a Washington-based public policy organization devoted to facilitating communication between Europe and the United States. The European Institute,
http://www.europeaninstitute.org/ (last visited May 8, 2008).
145. The Migration Policy Institute is a Washington-based nonprofit organization studying
migration
and
refugee
policies.
Migration
Policy
Institute,
About
MPI,
http://www.migrationpolicy.org/about/index.php (last visited May 8, 2008).
146. The Council's Liaison Office in New York serves as a support structure to the European
Union's Common Foreign and Security Policy. European Union @ United Nations, The Council's
Liaison Office in New York, http://www.europa-eu-un.org/articles/en/article_1933_en.htm (last
visited May 8, 2008).
147. See Shah, supranote 92 ("Before coming here, I didn't know you had to get permission to
work. In India, you are bom and you work, you don't have to ask the government. If I knew, I might
have done things differently.").
148. See supranotes 89-96 and accompanying text.
149. See Shah, supranote 92; Shah, supra note 95 ("[D]espite her education, work experience
and a vivacious personality . . . Sujata went from being an independent career woman, who was
contributing equally to the family income, to a frustrated housewife forced to be reliant on her
spouse."); Trumbull, supranote 99 (noting that "women in professions other than information technology find it very hard to get employers to sponsor their visas").
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Second, even if it were possible to foresee the scope of limitations
imposed by the employment prohibition, the length of time during which
one is governed by that regulation is impossible to predict even for the
government.1 50 Although a dependent spouse of a foreign professional is
entitled to obtain employment authorization at the time her husband applies for Legal Permanent Resident status,1 51 the government is unable to
provide any reliable information as52to how long it will take before her
husband's application can be filed. 1
In general, a petitioner may file his immigrant visa application once
his priority date becomes current. It is, however, increasingly difficult to
predict when a given priority date will become current and whether, once
it becomes current, it will remain current. For instance, USCIS may take
several months to process the applications with a given priority date and
refuse to accept any new petitions in the meantime, thus making the
process highly unpredictable for anyone with a later priority date. At other times, USCIS may refuse to accept visa petitions from any applicants,
regardless of their priority dates. This uncertainty peaks when the priority dates unexpectedly retrogress, i.e., become noncurrent, even though
they were current a month earlier.153 These sudden processing halts are
not planned by USCIS, and nobody can tell how many months they may
last. Thus, because the processing pace is unpredictable to anyone, including USCIS itself, it is impossible to establish when exactly an immigrant visa application will be filed and an employment authorization issued to an H-4 holder.154 In sum, awareness of the limitation itself is not
equivalent to awareness of the scope of the problem.

150. Until a visa number is available for a petitioner, he will not be able to file his application
for Legal Permanent Resident status. The Bureau of Consular Affairs provides monthly estimates of
the availability of immigrant visas in a given month. See, e.g., U.S. DEP'T OF STATE, supra note 45.
Unfortunately, these estimates can be highly misleading due to the uneven processing pace at U.S.
Citizenship and Immigration Services (USCIS) and the consequent unpredictable availability of
immigrant visas.
151. When a foreign professional adjusts his status to that of Legal Permanent Resident, he
frees himself (and any derivative beneficiaries whom he names in his application) from all restrictions on employment. At that time, both he and his wife become immigrants, and both may therefore
work for any employer in the United States. See supra Part II.C.
152. See supranote 150.
153. As a typical consequence of retrogression, an applicant who was able to file his immigrant
visa petition without any delay a few months earlier can unexpectedly find himself barred from
filing it for years because USCIS will not accept any petitions with priority dates after a certain
cutoff point.
154. When the author came to the United States, she was advised by her husband's employer
that the waiting period would take approximately twelve to eighteen months. Although this estimate
was made in good faith based on information available at the time, it turned out to be largely understated-the waiting period lasted over five years.
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Third, assuming that every H-4 visa holder timely learned of the
limitation and knew how damaging its effect would be on her life,
awareness of this problem should not preclude the affected parties from
striving for a more equitable and efficient law. Given that half of the
people affected by the regulation at issue ultimately become Legal Permanent Residents, 155 they not only have the right but also a duty to work
at correcting inefficiencies and unfairness that they see in the laws of
their new home country.
B. Changingthe Law Will Eliminate the Difference in
Treatment Between Similarly SituatedNonimmigrants
The H-1B program is not the only program that enables American
companies to bring highly specialized foreign professionals to the United
States; companies that meet certain criteria also have the option of utilizing the L visa program, which is designed for intracompany transferees. 156 Despite substantial similarities between those two programs, the
work statuses of L and H visa spouses are dramatically different. While
L visa spouses have been granted the right to work, 157 H visa spouses are
still forced to face the grim reality of dependency. The Committee on the
Judiciary recommended that L visa dependents be allowed to work because
working spouses are now becoming the rule rather than the exception in the U.S. and many ... corporations are finding it increasingly difficult to persuade their employees to relocate to the United
States. Spouses hesitate to forgo their own career ambitions or a
second income to accommodate an overseas assignment. This factor
places an impediment in the way of these employers' use of the L
visa program and their competitiveness in the international economy.
The above rationale applies with equal strength to the H visa program, whether compared from the employee's or the employer's viewpoint. This Section explores the employee's perspective on the similarities between the L and H visa programs and argues that it is inequitable
to differentiate between the rights of L and H visa spouses.

155. See infra note 207.
156. See 8 C.F.R. § 214.2(l)(1)(i) (2006) (defining the general terms of the L-I status).
157. 8 U.S.C. § I 184(c)(2)(E) (2006).
158. H.R. REP. No. 107-188, at 2-3 (2001), reprintedin 2002 U.S.C.C.A.N. 1789, 1790.
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1. Background Information on L Visas
As with the H visa program, both the employee ("intracompany
transferee") and the employer ("petitioner") must meet certain requirements in order to start a professional relationship under the L-1 program.15 9 The prospective L- 1 employer must demonstrate that it is a "qu160
alifying organization" in order to petition for a visa for its transferee.
The L-1 candidate must have been employed abroad for one continuous
year within the preceding three years by an entity which has a statutorily
defined relationship with the petitioner.1 61 He or she may take a managerial, executive, or a specialized knowledge position, and the position
does not have to be the same position held in the overseas entity. 162 Importantly, the term "specialized knowledge" may pertain to a very wide
range of a petitioner's activities, and consequently, even an "executive
secretary," a "sales manager," and "a person who possessed knowledge
of the parts operation" have been deemed to be taking a specialized
knowledge position. 63
2. Similarities between H and L Statuses
Although there are very few laws which regulate derivative visa
holders as a separate class, 164 the laws which are dedicated to dependents
in H and L classifications seem to mirror one another. Just as an H-4
holder may derive her status from a principal H-1B holder, a dependent
of an intracompany transferee, i.e., a L-2 holder, may derive her nonimmigrant status from a principal L-1 holder. 165 Both H-4 and L-2 classes
are allowed to come to the United States only if they "accompany or follow to join" the principals in the United States; both consist solely of
"spouses and unmarried minor children" of the principals; and members

159. See 8 C.F.R. § 214.2()(1)(i); STEEL, supra note 20, § 3:22.
160. See 8 C.F.R. § 214.2(/)(1)(i), (ii)(G).
161. See 8 C.F.R. § 214.2(/)(1)(ii)(A).

162. See 8 C.F.R. § 214.2(/)(1)(ii)(B)-(D) (providing specific definitions of these three types
of positions).
163. Matter of LeBlanc, 13 1. & N. Dec. 816 (1971) (finding that a sales manager was a person
of specialized knowledge in screening, recruiting, contracting for, and training sales personnel in the
sale of cosmetics); Matter of Vaillancourt, 13 1. & N. Dec. 654 (1970) (finding that a person who
possessed knowledge of the parts operation that was shared by no other employee of the company

and who was essential to the operation of the parts distribution qualified as an L visa manager, even
though he had not served in an executive or managerial capacity previously); Matter of Raulin, 13 1.
& N. Dec. 618 (1970) (finding that an executive secretary in a multinational company responsible
for communication with high government officials, business executives, customers, and government
officials, and for advising the new vice president of the company, was a person of specialized knowledge).
164. See supraPart III.B.
165. 8 C.F.R. § 214.2(/)(7)(ii); see also Aliens, supranote 20, § 852.
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of both are entitled to the same rights and restrictions as their respective
principals. 166 The regulatory language is virtually identical for the H and
L derivative classes. Yet the spouses in one group recently gained the
privilege of being self-sufficient, while the spouses in the other group are
still prohibited from working. The regulations governing the H-4 and L-2
statuses do not reveal any basis for this glaring disparity in treatment.
Moreover, the characteristics of the principal H and L statuses do
not justify distinguishing between H and L visa spouses with respect to
employment privileges. Although a detailed analysis of the similarities
between L and H statuses is beyond the scope of this Comment, 167 the
nature of the work performed by L-1 and H-iB employees warrants a
brief comparison. While the L visa program was created for foreign
transferees and the H visa program for new hires, both classifications are
designed for highly specialized professionals: H-lB requires proficiency
related to a specific occupation,168 while L-1 requires proficiency related
to a specific employer.169 In addition, neither program is substantially
limited with respect to the employee's field of specialization. 170 Consequently, in many situations, a single person will satisfy the requirements
of both programs. A short narrative will help illustrate how similar the
166. Compare 8 C.F.R § 214.2(h)(9)(iv) (providing that spouses and unmarried minor children
of the beneficiary are entitled to H nonimmigrant classification and that they are subject to the same
period of admission and limitations as the beneficiary), with 8 C.F.R §214.2(/)(7)(ii) (providing that
spouses and unmarried minor children of the beneficiary are entitled to L nonimmigrant classification and that they are subject to the same period of admission and limitations as the beneficiary).
167. While the L visa program was created for a different purpose than the H visa program,
many initial restrictions on the utilization of L visas were lifted over the years, which made the two
programs similar in many respects. First, H-1 and L are the only two employment-based nonimmigrant classes which are exempt from the requirement of proof regarding nonimmigrant intent. 8
U.S.C. § 1184(b); see also STEEL, supranote 20, § 3:1. Second, both classes are allowed a relatively
long-term stay. Compare 8 C.F.R. § 214.2(h)(15)(ii)(B)(1) (professionals in specialty occupations
may work in the United States for up to six years), with 8 C.F.R. § 214.2(/)(15)(ii) (transferees in
positions involving specialized knowledge may work in the United States for up to five years, while
transferees in managerial and executory positions are allowed up to seven years). Third, for both
classes, the filing of a petition for Legal Permanent Resident status does not constitute evidence of
intent to abandon a foreign residence. 8 U.S.C. § 1184(h) (2006); see also STEEL, supra note 20, §
3:22.
168. 8 C.F.R. § 214.2(h)(4)(ii).
169. 8 C.F.R. § 214.2(l)(1)(ii)(D) (expressly requiring that the employee possess specialized
knowledge of some aspect of the employer's business). Intracompany transferees may work in a
managerial or executive capacity or in a position requiring specialized knowledge. 8 C.F.R. §
214.2(0(1)(ii)(B)-(D). Even though the initial legislative intent was to narrowly draw the scope of
L-1 eligibility, see H.R. REP. 91-851 (1970), reprinted in 1970 U.S.C.C.A.N. 2750, 2754 ("The
number of temporary admissions under the proposed 'L' category will not be large. The class of
persons eligible for such nonimmigrant visas is narrowly drawn and will be carefully regulated and
monitored by the immigration and naturalization service."), over the thirty-five years that this program has been in existence, its requirements have grown more lax with each passing decade, see
FRAGOMEN ET AL., supranote 10, §§ 2:70-71.
170. See supra notes 61 and 163 and accompanying text.
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principal H-LB and L- 1 statuses can be with respect to the nature of work
performed. Assume that Ankur, a national of India, has a sophisticated
educational background (B.S. degree) and work experience in software
engineering. If he chooses to work for a major company such as Microsoft while still living in India, and he is employed there for a year, he
should be able to qualify for both an L- 1 intracompany transferee visa, as
an employee with specialized knowledge, and for an H-lB visa, as a professional in a specialty occupation.171 This similarity between the H-lB
and L-1 programs is unique when compared to other work-related nonimmigrant programs, such as the E (treaty trader or investor), R-1 (religious worker), D (crew member), or P-1 (internationally recognized athlete) programs, because the skills required to qualify for one status are
usually very different from the skills necessary to qualify for another.
The few differences between the L-1 and the H-lB holder are not
significant enough to justify treating their respective spouses in diametrically different ways. Equity demands that similarly situated parties be
treated equally, and Congress should follow that principle by enabling
the spouses of foreign professionals to be self-sufficient, just as it did
with respect to the spouses of intracompany transferees in 2002.
C. Changing the Law Will Improve the Competitiveness
of U.S. Companies in the "Global Battlefor Talent"
From an employer's perspective, the prohibition on employing H-4
spouses produces dramatic economic inefficiencies. The overseas hiring
process is not a favor to foreigners, but rather a way for U.S. companies
to maintain a competitive edge in the global marketplace. 172 As Stuart
Anderson 73 testified before the House Subcommittee on Immigration,
Border Security, and Claims, "U.S. companies and their competitors are
waging a global battle for talent." 174 Unfortunately, U.S. companies are
severely disadvantaged today because of the low H-lB cap 75 and a dra171. See supraParts III.A, IV.B.l.
172. Hearing,supra note 44, at 45.
173. Stuart Anderson is the Executive Director of the National Foundation for American Policy. Formerly, Anderson served as the Executive Associate Commissioner for Policy and Planning
and Counselor to the Commissioner at the Immigration and Naturalization Service in 2001-2003. He
also served on the Senate Immigration Subcommittee for several years. National Foundation for
American Policy, Biographies, http://www.nfap.com/about/biographies/ (last visited May 9, 2008).
174. Hearing,supra note 44, at 45.
175. See id. at 47. Prior to 1990, there was no limitation as to how many temporary workers

could be employed in a year. Id. In the Immigration Act of 1990, Congress "arbitrarily chose an
annual cap of 65,000." Id. Over the following years, Congress changed this cap several times in an
effort to adjust to economic changes and the usage of those visas. FRAGOMEN ET AL., supra note 10,
§ 2:59. In the fiscal year 2003, employers did not fully utilize a cap of 195,000, so there seemed to
be no need for another cap increase in 2004; consequently, with insufficient political support to keep
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matically insufficient quota for employment-based immigration. 176 Many
U.S. employers utilizing the foreign workforce have noticed that their
inability to promptly hire foreign specialists has enabled other countries
to "steal away" some of the world's best talent. 77 Given this context, it
is crucial that the government does not maintain barriers that further increase the gap between the working environment created for foreign professionals in the United States and in countries such as Ireland or Great
78
Britain, where spouses of foreign professionals are allowed to work.1
Preserving the spousal employment prohibition worsens the problem of
global talent rebuffing the prospect of employment in the United States.
In the context of the L visa program, Congress has already identified the danger of decreased competitiveness caused by the unwillingness of professional foreigners' spouses to sacrifice their independence.179 Specifically, when explaining the need for allowing L-2 holders
to work, the Judiciary Committee of the House of Representatives recognized that U.S. companies' competitiveness in the international economy
suffers if employers utilizing L-1 visas have difficulty persuading their
prospective employees to relocate to the United States.180 According to
the Committee's rationale, the employment prohibition impeded employers' ability to use the L visa program. 181
When an H-lB employer is unable to recruit its most desirable candidates due to the work authorization restriction imposed on employees'
spouses, that employer faces the very same danger of decreased competithe cap high, it reverted to the default level of 65,000 visas per year. Id. Thus, the current low cap is
not so much a protectionist measure as it is an effect of the reactive policy to changing economic
conditions. See id
176. Hearing, supra note 44, at 47 (CEO testimony that "[w]e've lost the chance to hire top
people in the field because of the H-I B cap being reached. That made it easier for our foreign competitors."). The current quota for employment-based immigrant visas, or green cards, is 140,000 per
year. 8 U.S.C. § 1151 (d) (2006). The practical consequence of this low quota is that an employer that
files at the time of the writing of this Comment an immigrant visa application for a prospective employee will need to wait approximately four to five years before it permanently hires that person. See
Hearing,supra note 44, at 53; supranote 45.
177. Hearing,supra note 44, at 47.
178.
See
Fragomen,
Ireland
Business
Immigration
Summary,
http://pubweb.fdbl.com/ihp8/global/media85.nsf/public-countrybriefs/ireland?opendocument#dependents (last visited May 9, 2008) ("Although work authorization
for family members is not automatic, accompanying spouses and dependant, unmarried children
under age 18 may now apply for Spousal/Dependant work permits for any occupation."); UK Border
Agency,
Highly
Skilled
Migrant
Programme,
http://www.bia.homeoffice.gov.uk/workingintheuk/hsmp/dependants/ (last visited May 9, 2008)
(dependents of employees working under the auspices of the Highly Skilled Migrant Programme
may work, if employment is not necessary to support the principal or other dependents).
179. H.R. REP. No. 107-188, at 2-3 (2001), reprintedin 2002 U.S.C.C.A.N. 1789, 1790.
180. Id.
181. Id.
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tiveness that L-1 employers faced prior to the 2002 INA amendment.
Whether a corporation wishes to hire a foreign professional through the
H or L visa program, it must engage in a selection and recruitment process. If the top candidate refuses to move upon learning that his wife will
be imprisoned in her home for years, the corporation will suffer a loss
regardless of what type of visa it intended to provide for its prospective
employee. The type of loss suffered by the H and L employer will likely
differ: the L visa employer might have to bear the cost of preparing a
different overseas employee for the U.S. assignment, while the H-lB
employer might need to invest extra resources in order to locate and interview a new group of potential candidates around the world. Yet, while
the types of costs encountered because of spousal refusal to move may be
different for H and L employers, their effect is the same: both types of
employer lose top people.
Although there might be a wider candidate pool from which to
choose H-lB employees, the hardship of hiring second- or third-best
candidates is just as serious for L visa employers as it is for H visa employers. Thus, the Committee's concern about the loss of global competitiveness "' is just as valid with respect to the H visa program. This is especially true today, when, due to the low H-1B cap, employers are already losing top specialists;1 83 it should be Congress's goal to minimize
the risk of exposing U.S. companies to the danger of losing even more
talent due to an issue as incidental as the spousal employment prohibition.
Notably, the risk of losing top candidates due to the spousal employment prohibition may be even more acute-though less easily measured-with respect to H-iB hiring than to L-1 hiring. American L-1 employers are in a position to make affirmative offers, or demands, to relocate their foreign employees; therefore, they can easily track both the
number of offers and the number of refusals based on the spousal objection. Conversely, American H-lB employers do not have a set pool of
candidates to whom they can make affirmative job offers; instead, their
pool of H-1B candidates mainly includes those specialists who actually
apply to work as H-lB employees. Because of today's global market,
where competition for foreign talent is intense, some highly qualified
candidates will never approach an H-1B employer if their spouses know
about and object to their inability to work in the United States; these spe1 84
cialists may instead wait for an offer from a British or Irish company.
182. Id.

183. See supranote 176.
184. The author had an opportunity to meet several potential H-IB candidates who were not
interested in providing their services to Microsoft Corporation due to their spouses' objections.
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This phenomenon may account for a misleadingly low number of recorded H-lB offer refusals caused by the spousal objection. In turn, a
low number of offer refusals may falsely suggest that the need to intro-

duce an amendment allowing H-4 holders to work is not as severe as it
was with respect to L-2 visa holders.

85

Yet, if highly qualified foreign

candidates refuse to even consider employment in the United States due
to the spousal work prohibition, the long-term cost to American companies and the economy is a shrunken pool of qualified and willing H-1B
candidates. l8 6 Such a situation compromises the most important objec-

tive of the guest worker program-acquiring the services of the most
talented people in the world-as highly competitive candidates choose to
work in countries such as Great Britain or Ireland, where the spousal

employment privileges make employment more attractive.
D. Changingthe Law Will Enable the Government to Take
Advantage of H-4 Spouses' Unique Knowledge and Training
Given that the wives of professionals in specialty occupations are
usually highly educated themselves,187 importing H-1B holders has a
positive externality of importing trained and experienced individuals "es-

sentially without cost. ' 188 By authorizing H-4 holders to work, the
United States would reap the benefit from the country that educated or
trained the H-4 spouse.1 89 Moreover, authorizing U.S. companies to hire
H-4 holders would create this economic benefit without changing immigration policy relating to the number of green cards available annually to
new immigrants; Congress need not increase the level of employmentIndeed, those candidates decided not to work for any American employers because doing so would
force them to leave their families behind or result in their wives being imprisoned at home for years.
One of those candidates moved to Ireland several years ago and is now working as a software engineer there.
185. See supra Part IV.B.
186. The Judiciary Committee's report suggests that L-1 employers were fully aware of the
"increasing difficulty to persuade their employees abroad to relocate to the United States," and consequently, Congress was able to promptly address the problem by authorizing employment under the
L-2 visa. H.R. REP. No. 107-188, at 2-3 (2001), reprinted in 2002 U.S.C.C.A.N. 1789, 1790. Conversely, H-lB employers may not even become aware that they are losing top candidates due to
spousal work authorization issues because those professionals who do not wish to commit their
wives to years of home imprisonment in the United States might never take the affirmative step of
applying for a job here. See supranote 184.
187. See Shah, supranote 82.
188. See Hearing,supra note 44, at 47 (testimony from Stuart Anderson that "America also
gains considerably from foreign nationals educated outside the United States. Such individuals bring
with them substantial human capital that America essentially receives without cost."). Although
Anderson was referring to the retention of foreigners through the H-lB program, his argument carries just as much weight with respect to those who arrive in the United States as H-4 spouses and
whose knowledge could similarly be used to benefit the American economy.
189. Id.
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based immigration quotas to get the benefit of the H-4 holders' services. 90
Some might fear that granting H-4 holders the right to work would
take away jobs from U.S. citizens. This fear is unfounded. Although
there are no studies analyzing the impact of H-4 participation in the
workforce (because H-4 holders are not yet permitted to work), there is a
study about a relatively similar group of foreigners that are working in
the United States today, namely, H-lB visa holders. Madeline Zavodny,
an economist at the Federal Reserve Bank of Atlanta, conducted statistical research on the impact of H-iB employees on the native-born information technology workforce and concluded that H-iB holders neither
depress contemporaneous earnings growth nor adversely affect contemporaneous unemployment rates.191 Instead, despite fearful predictions,
none of the researchers who analyzed the influence of immigration on
the native-born skilled workforce found any substantial negative influence. 192 According to Zavodny's study, the reason why immigration does
not negatively affect the native-born workforce is likely because "immigrants might not be very substitutable for natives in skilled
occupations."'193 In other words, citizens and foreigners do not compete
for the same jobs because U.S. employers hire foreign workers primarily
when they need skills not readily available in the U.S. workforce. 194 This
study shows that fears, not facts, influence the widespread belief that
immigration would endanger U.S. citizens in the job market.
Analogously, it is not unreasonable to assume that just as in the
case of H-1B holders, fears that foreign spouses might take jobs away
from U.S. employees will prove completely groundless. Because the
wives of professionals in specialty occupations are usually highly educated themselves, 195 they will, in many cases, be attractive to American
employers because they possess unique skills or training not easily found
in the workforce1 96 -just as in the case of H-lB holders. 197

190. Because H-4 holders are eligible for immigrant visas (as long as the dependent is included
on the principal's petition), allowing H-4 holders to work would not cause any significant increase in
the number of immigrant visa applicants.
191. Zavodny, supra note 56, at 7.
192. Id. at 9 (summarizing the results of several other research projects on the same topic).
193. Id.
194. Id.
195. See Shah, supra note 82.
196. For instance, American employers could take advantage of the fact that virtually all H-4
holders speak at least one foreign language, which makes them qualified for translation and interpretation work. Other employers, such as international law or accounting firms, may find it very beneficial to hire such multilingual attorneys and CPAs.
197. See Zavodny, supra note 56, at 9.
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E. Changing the Law Will Help Create
Tax-Related Benefits for the American Economy
Congress should allow H-4 spouses to work because taxes collected
on H-4 holders' income would help to ameliorate the problem of the actuarial deficit of the Social Security trust fund. Although enabling H-4
dependents to work would not solve the entire Social Security problem,
the positive tax-related economic effects that H-4 employment might
create nevertheless demand consideration.
The United States faces a very serious problem in funding its Social
Security and Medicare programs over the next fifty to seventy-five
years. 198 Social Security benefits to current retirees are funded primarily
out of the taxes paid by today's workers, and, due to the changes in the
demographic structure of the U.S. society caused by the aging of the baby boom generation, the funds created by the U.S. labor force will simply be insufficient to cover the costs of Social Security and Medicare in
the coming decades.' 99 Unless Congress takes affirmative steps to remedy the situation, the government will have to cover the deficit with cash
transfers from the General Fund of the U.S. Treasury.2 °0
There is currently no easily identifiable solution to the deficit problem, so the Board of Trustees has encouraged the public to think creatively about new ways to reduce the deficit. 201 One such solution might
be the immediate utilization of the spouses of nonimmigrant foreign professionals as a partial replacement for the aging baby-boom generation
leaving the workforce. Immigration has always been one of the most important factors affecting Social Security.20 2 In fact, admitting an additional 264,000 immigrants per year would reduce the deficit by 10%,
resulting in $600 of tax savings for the average American over ten
years. 203 Higher rates of immigration would ensure an increase in the
labor force size, thus causing higher economic growth and eventually
198. Soc. SEC. & MEDICARE BDS. OF TRS., A SUMMARY OF THE 2008 ANNUAL REPORTS

(2008), availableat http://www.ssa.gov/OACT/TRSUM/trsummary.html.
199. Id.; see also STUART ANDERSON, THE CONTRIBUTION OF LEGAL IMMIGRATION TO THE
SOCIAL

SECURITY

SYSTEM

4

(2005),

available

at

http://www.nfap.net/researchactivities/studies/SocialSecurityStudy2005Revised.pdf. In only eleven
years, Social Security outlays will start exceeding the available funds, and by 2041, when the trust
funds are exhausted, it is projected that the annual Social Security tax income will be sufficient to
pay only 78% of scheduled benefits. SOC. SEC. & MEDICARE BDS. OF TRS., supranote 198.
200. Those who consider such cash transfers the worst case scenario should be aware that
another proposed solution includes an immediate 14% raise in payroll taxes, an immediate 12% cut
in benefits, or some combination of the two. SOC. SEC. & MEDICARE BDS. OF TRS., supra note 198.
201. Id.
202. Other factors include economic growth, wage growth, inflation, unemployment, fertility,
immigration, and mortality. Id.
203. ANDERSON, supranote 199, at 9.
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reducing the actuarial deficit. 20 4 Despite this fact, a significant increase
in immigration rates does not appear likely in today's political climate.20 5
Given this context, enabling those who already live in the United States
(but are not yet, or do not intend to be, Legal Permanent Residents) to
work during the years they maintain a nonimmigrant status could prove
to be a workable compromise.
Although this solution does not fix the Social Security problem, it is
a step in the right direction because it would (1) partially offset the negative effects of baby boomers' departure from the labor force; (2) ensure a
higher participation of women in the labor force; (3) enable the federal
government to collect taxes on thousands of high-bracket taxpayers immediately, rather than half a decade later when the spouses become Legal
Permanent Residents; and (4) minimize the effect of the imputed income
problem in nonimmigrant families. °6
In contrast, while a change in the law enabling H-4 holders to work
would positively affect the Social Security issue, maintaining the status
quo worsens the problem of the faltering labor force because many dependent wives may never rejoin the workforce after a long career interruption. Approximately half of all H-lB professionals ultimately adjust
status to become Legal Permanent Residents.20 7 At the time of this
Comment's writing, however, the waiting time for third-preference employment-based immigrant visas is approximately five years. 20 8 During
those years, the H-4 wives are unable to work, losing not only their time
but also their old proficiencies. When the time comes to rejoin the workforce as Legal Permanent Residents, many of those women will hesitate,
knowing that their skills are no longer up to date. Employers do not view

204. Id. If immigration rates rose by 33%, the size of the actuarial deficit would be reduced by

10% over fifty years. Id. This would mean that an American earning $60,000 in 2004 could have his
Social Security taxes reduced by $600 over 10 years without harming Social Security's actuarial
balance. Id.
205. See, e.g., Alan Lee, An Opinion of President Bush's Immigration Score Sheet and Fall
Musings, IMMIGR. DAILY, Oct. 20, 2004, http://www.ilw.com/articles/2004,1020-lee.shtm (criticiz-

ing the Bush Administration for its conservatism with respect to immigration law).
206. See supra notes 110-13 and accompanying text.
207. In 2005, the Department of Homeland Security recorded 105,858 cases of status adjustment of H-lB employees and their families, with 53,576 adjustments issued to actual H-1B employees and the remainder to their spouses and children. Given that the waiting period for such adjustments is approximately five years, the number of approvals for H-lB employees must be compared
with the number of new H-1B employees admitted five years before 2005 (the H-1B cap for fiscal
year 2000 was 115,000). See 8 U.S.C. § 1184(g) (2006). This comparison reveals that approximately
half of all H-lB employees who entered the United States in 2000 applied for, and received, Legal
Permanent Residence status. See generally OFFICE OF IMMIGRATION STATISTICS, DEP'T OF
HOMELAND SEC., 2005 YEARBOOK OF IMMIGRATION STATISTICS (2006), available at

http://www.dhs.gov/xlibrary/assets/statistics/yearbook/2005/0IS-2005-Yearbook.pdf.
208. See supra note 45 and accompanying text.
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a five-year career hiatus favorably--even companies that might have
been highly interested in utilizing a woman's experience and knowledge
immediately after she left her former job are likely to be wary of the
time-lag consequences. Finally, a five-year career interruption causes
many women to consider expediting family-related plans; if children arrive during this period, some women are unwilling to return to work for
many years in order to raise them. In sum, preventing future immigrants
from working throughout the first years of their stay in the United States
may have the effect of keeping them out of the workforce for many years
beyond that initial period. If this hypothesis is true, the Social Security
deficit problem will continue to worsen in coming decades because hundreds of thousands of skilled, high-wage employees may never contribute to the tax base.
Conversely, if spouses of foreign professionals were to start work
immediately after coming to the United States, many would likely continue their former careers without experiencing any of the time-lag consequences explained above. 20 9 Because a significant number of H visa
nonimmigrants will ultimately stay in the United States, 2 10 Congress
should encourage H-4 spouses to become productive as soon as possible,
not after they officially confirm their intent to stay on the Adjustment of
Status form. Eliminating the spousal employment prohibition is a method
that Congress can, and should, use to ameliorate the Social Security deficit problem; it is a politically attractive alternative to raising taxes on the
entire American population and a smart way of engaging future Legal
Permanent Residents in the work force before they give up on their careers.
V. CONCLUSION

In light of the arguments explored in this Comment, it is crucial that
Congress enact a statutory amendment enabling spouses of foreign professionals to work in the United States. Not only will this encourage the
most sought-after foreign professionals to consider the United States as a
place to apply their talents, but it will also promote justice and equality.
The time when wives stayed at home while their husbands were working
is gone, and the Judiciary Committee of the House of Representatives
officially recognized this fact when it recommended that derivative L
visa spouses be allowed to work. Just like L visa holders, H-4 visa
spouses deserve a chance to provide for themselves and to contribute to

209. See Kalita, supra note 86 (nearly every H-4 visa holder who participated in the H Visa
Survey reported that they would work if they could).
210. See supra note 207.
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the economy-without a chance to do so, their potential will deteriorate
with each year they are forced to live as involuntary housewives.
For both economic and equitable reasons, it is time to open up the
golden cage constructed by law for H-4 visa holders. As one of thousands of women trapped by my immigration status, I can say with certainty that although many of us are happy to live in the United States, the
inescapable and overwhelming dependency is a burden we do not deserve. Our husbands came to the United States to serve American employers and to help them maintain their competitive edge. Yet, we are
treated by law as nothing more than a necessary evil. Without the right to
work, trapped behind the bars of a seemingly beautiful, golden cage, we
bear the burden of dependency in isolation, and often, in despair. It is
time that we are recognized as a part of the world in which we live.

